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Brief facts:

On the basis of specific intelligence the officers of AIU intercepted a
passenger who identified himself as Theim Husein Ismal holding Indian Passport

bearing No. U1248813 arrived at SVPI Airport through Spicejet Flight No. SG 176

(Seat No. 23 E) from Dubai to Ahmedabad dated 15.lO.2O2O.

2. The AIU officer asked Mr. Theim Husein Ismal if he had anything to declare,

in reply to which he denied. The AIU officer informed the passenger that she along

with her accompanied officers would be conducting his personal search and

detailed examination of his baggage (one Check-in baggage and one sling bag).

Here, the AIU oflicers offer their personal search to the passenger, but the

passenger denied saying that he was having iull trust on the AIU officers. The AIU

officer asked the passenger whether he wanted to be checked in front of an

Executive Magistrate or the Superintendent of Customs, in reply to which the

passenger gave his consent to be searched in front of the Superintendent of

Customs. The AIU officers asked the said passenger to pass through the Door

Frame Metal Detector (DFMD) Machine instailed near the green channel in the

Arrival hall of Terminal 2 building, after removing all metallic objects from his

body/clothes. Further, the passenger readily removed all the metallic objects such

as mobile, belt etc. and kept in a plastic tray and passed through the DFMD,

however no beep sound was heard indicating that there was nothing

objectionable / dutiable on his body/clothes. On sustained interrogation. he

confessed that he was carrying gold paste concealed in his underwear and rectum,

which he agreed to remove. He was then taken to the washroom opposite belt no.

5, where h'e removed the underwear in which gold paste was strched and 5 capsules

of gold paste from his rectum. The maroon coloured underwear which he was

wearing and 5 capsules were placed in plastic tray for scanning in Baggage

Scanning Machine and on scanning the same dark images of heavy material were

noticed.
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3. Based on the primary inference, the Government Approved Valuer Shri Soni

Kartikey Vasantrai, was called upon for examining the authenticitv and puritv ol

the said transparent packet of Semi Soiid Paste who in turn asked the officer to

bring the said substance to his workshop as the process of extraction can be

carried out there only. On completion ol the extraction process as detailed in

panchnama dated 15. lO.2O2O, the Government Approved Valuer submrtted the

valuation report on l5.lO.2O2O, wherein, it was stated that one 24 kt. gold bar

weighing 1342.4OO grams having purity 999.0 was derived from 1566.500 grams

of Semi Solid Material consisting of Gold & Turpentine Mix. The said gold bar

having Market valued at Rs. 7O,19,41Ol- (Rupees Seventy Lakhs Nineteen

Thousand Four Hundred and Ten onlyl ard Tariff Valued at Rs. 60,7O,467 1-



(Rupees Sixty Lakhs Seventy Thousand Four Hundred and Sixty Seven onlyl,
calculated as per the Notification No. 93/2020-Customs (N.T.) dated 3O.O9.2O2O

(gold) and Notification No. 95/2020-Customs (N.T.) dated O1.10.2020 (exchange

rate), along with maroon underwear and plastic wrappers used for concealing

the gold in paste form, were placed under seizure vide panchnama drawn on

15.1O.2O2O on the reasonable belief that the said goods were smuggled into
India and was Iiable for confiscation.

4. Statement of Mr. Theim Husein Ismal was recorded on 15.10.2O20 under

Section 108 olthe Customs Act, 1962, wherein he, inter alia, stated that he arrived

from Dubai to Ahmedabad on 15.1.O.2O2O at Sardar Vallabhbhai Patel

International Airport, Ahmedabad by Spicejet Flight No. SG i76 (Seat No.7 F)

having the PNR No. YCBENZ; he stated that he had bought the Semi Solid

substance Material Consisting of Gold & Chemical Mix having net weighing

1342.4OO grams having purity 999.0 was handed over to him in Dubai by one

Ahmed who offered him to give him Rs. 5O,O00/- for carrying gold paste stitched

in underwear and 5 capsules of gold paste in rectum to India and some person

would identify him after he exited from the airport and collect the gold from him;

that he did not know from where Ahmed had procured the goid; that he wanted to

clear it illicitly and evade payment of duty. He was fully aware that clearing gold

without declaring before Customs, with an intent to evade payment of customs

duty was an offence under the provisions of Customs Act, 1962 and regulations

framed thereunder. He agreed that he had evaded Customs duty on recovered gold

bar derived from Semi Solid substance Material Consisting of Gold & Chemical Mix

having net weighing 1342.4OO grams having purity 999.0, which having Market

valued at Rs. 7O,19,4101- (Seventy Lakhs Nineteen Thousand Four Hundred

and Ten only) and Tariff Valued at Rs. 60,70,467l- (Rupees Sixty Lakbs

Seventy Thousand Four Hundred and Sixty Seven only), was recovered from

him.

5, Shri Theim Hussein Ismal was placed under arrest on 15.10.2020 at 08:O0

P.M. after the Competent Authority after perusing the records of the case accorded

permission to arrest him.
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6. Accordingly, Show Cause Notice was issued to Mr. Theim Husein lsmal to

show cause in writing to the Additional/Joint Commissioner of Customs,

Ahmedabad, as to why :

(i) The said recovered gold bar derived from Semi Solid substance Material

Consisting of Gold & Chemical Mix having net weighing 1342.4OO grams

having purity 999.0, which having Market valued at Rs. 70,19,41Ol-



(Seventy Lakhs Nineteen Thousand Four Hundred and Ten only) and

Tariff Valued at Rs. 60,70,467 I - (Rupees Sixty Lakhs Seventy

Thousand Four Hundred and Sixty-Seven oalyl, placed under seizure

under panchnama dated 15.1O.2020 should not absolutely be confiscated

under Section 111(d), 111(i), 111(1), and I 11(m) of the CustomsAct, 1962;

(i0 the packing material should not be confiscated under Section 118(c) and

119 of the Customs Act, 1962

(iii) Penalty should not be imposed on him under Sectron 112(a) and 112(b)

of the Customs Act, 1962.

7. PERSONAL HEARING:-

Personal Hearing was given to Shri Theim Hussein Ismal on 07.O7,2027,

09.O8.2O21 and 09.03.2022. Authorised Representative of Shri Theim Hussein

Ismal, Shri Mehul A. Surti, Advocate attended the Personal Hearing virtually

through video conference on 09.O3.2O22 at 05:15 PM. He submitted that Shri

Theim Hussein Ismal had committed mistake unknowingly and he regrets the same

and tenders his apologr. He further requested to take a lenient view in the case

and release the seized gold on payment of duty, fine and penalty. He lurther sta[ed

that he has nothing more to add in this matter.

8. DEFENCEREPLY:

The Authorised Representative of Shri Theim Hussetn Ismal submitted a

copy of letter addressed to the Assistant Commissioner of Customs, SVPI Airport,

Customs Ahmedabad as his written reply to the Show Cause Notice wherein he has

stated that that he had purchased the seized gold form Dubai for hrs familv and

for that he had taken bill also. He further submitted that he is ready to pay all legal

custom duty as well as fine for the seized gold.

DISCUSSIONS AND FINDINGS

9. I have carefully gone through the facts of the case, the u'ritten submissions

of Shri Theim Hussein Ismal, oral submissrons made by his Authorised

Representative, Shri Mehul A. Surti, Advocate during the virtual personal hearing

as well as the documents available on record.

1(). The main issues to be decided in the instant case (show cause notice) are

whether the 24 kt. gold bar weighing 1342.4OO grams having purity of 999.O

derived from 1566.500 grams of semi solid (paste form) substance consisting of

Gold and Turpentine Mix recovered from the passenger and maroon underwear

and plastic wrappers used for packing the said gold in paste form which was

seized vide seizure order under panchnama proceedings both datetl 15.10.2020
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is liable for confiscation or not and whether the passenger is liable for penalty

under Section 112 of the Customs Act, \962.

12. I also find that the panchnama has recorded as to how the gold was extracted

from the said semi solid substance (paste form). I further find that the passenger

has neither questioned the panchnama proceedings at the material time nor

controverted the facts detailed in the panchnama during the course of recording of

his statement. Every procedure conducted was recorded in the panchnama in the

presence ofthe panchas, Customs oflicers, as well as the passenger. The passenger

has not controverted any of the facts narrated in his deposition and has admitted

in his statement dated L5.LO.2O2O that the gold in semi solid paste form was

imported in contravention of the provisions of Customs Act, 1962 and the

Regulations made under it. In fact, in his statement dated 15. 10.2020, the

passenger admitted that he had intentionally not declared the seized items i.e., one

24 kt. gold bar piece totally weighirtg 1342.4OO grams having purity 999.O derived

from the 1566.5O0 grams of semi solid (paste form) substance consisting of Gold

and Turpentine Mix on his arrival before the Customs officer with an intent to clear

them illicitly and evade payment of Customs duty.

13. The passenger has submitted in his reply that the gold was purchased by

him and he is having the bill for the same. I find that the passenger in his statement

recorded had admitted that the said gold was grven to him by one person named

Mr. Ahmed who had offered him to pay Rs. 50,000/- for carrying the impugned

gold into India. Further, I find that the passenger had not submitted any

Pase 4 of8

11. I find that the seizure of said impugned gold was made under the provrsrons

of Customs Act,7962 on a reasonable belief that the impugned goods are smuggled

into India and hence liable for confiscation. The panchnama clearly draws out the

fact that the passenger was intercepted when he was about to exit the international

arrival hall of the Airport by opting for green channel without declaring to the

Customs, about the gold carried by him. The passenger has also stated that the

gold recovered from him in the form of semi solid paste was concealed in his rectum

for the purpose of carrying and concealing the material so that the same remained

invisible to the Customs Officer. It is also on record that the Government approved

valuer has tested and certified on 15. 10.2020 that the 24 kt. gold bar piece totally

weighing 1342.4OO grams having purity 999.0 derived from the 1566.500 grams of

semi solid substance consisting of Gold and Turpentine Mix recovered from the

passenger is having a Market value of Rs. 7O,L9,4LO I - (Seventy Lakhs Nineteen

Thousand Four Hundred and Ten only) and Tariff Value of Rs, 6(},70,467 l-
(Rupees Sixty Lakhs Seventy Thousand Four Hundred and Sixty Seven onlyf.

The recovered gold was accordingly seized vide Seizure Order under Panchnama

proceedings both dated 75.70.2O2O in the presence ofthe passenger and Panchas.



bill/invoice for the purchase of the impugned gold earlier when he was interdicted

by the Customs and the gold was seized. Hence, I find that the passenger is making

false claims later and it is just an afterthought for releasing the seized gold. The

manner of carrying the gold secretly, concealed inside his body (rectum) also do

not lend any credence to his claim of having purchased the same legitimately and

carrying it to India legally. ln his statement he admitted earlier that ir was grven b1'

another person for carrying it to India for a renumeration of Rs. 50,000/-which

clearly shows that the impugned goods attempted to be carried and brought in to

the territorial limits of India are not bonafide personal effects/ goods.

15. Hon'ble Supreme Court in the case of Om Prakash Bhatia reported at 2OO3

(155) ELT 423 (SC) has held that if importation and exportation ofgoods are subject

to certain prescribed conditions, which are to be fulfilled before or after clearance

of goods, goods would fail within the ambit of 'prohibited goods' if such conditions

are not fulfilled. In the instant case, the gold recovered from the passenger was in
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14. Based on the above-mentioned facts, I find that that the gold bar (derived

out of semi solid substance in the paste form and found concealed in the rectum

of the passenger) weighing 1342.4OO grams recovered from the passenger was

improperly imported by the passenger, secretly concealed in an ingenious way so

as to smuggle the gold into India with an intention to evade payment of Customs

Duty. The very fact that the gold was mixed with turpentine and was found in semi

solid condition shows that the passenger had a clear mens reo to smuggle the

impugned gold. It is seen that the passenger had not declared the goid carried by

him to the Customs and the same was concealed ingeniously in his rectum to avoid

detection by the Customs. The gold imported by the passenger in his person w'as

given to him by some other person from abroad for delivering it to some other

person in India for a monetary consideration. Thus, by way of improperly importing

the impugned gold by the passenger by secretly concealing it on his person and thc

deliberate and conscious attempt made by him to remove it illicitly from the

Customs Airport without declaration to evade Customs duty, has rendered the

impugned goods the nature of non-bonafide goods with commercial considerations

contravening the provisions of Customs Act, 1962 and the Ruies and Regulations

made under it. By improperly importing (smuggling) the said gold, the passenger

has contravened the para 2.26 of the Foreign Trade Policy 2015-20 and Section

11(1) of the Foreign Trade (Development and Regulation) Act, 1992 read with

Section 3(2) and 3(3) of the Foreign Trade (Development and Regulation) Act, 1992

further read in conjunction with Section 11(3) of Customs Act ,7962 and the

relevant provisions of Baggage Rules, 20 t 6, Customs Baggage Declaratron

Regulations, 2013 and Notification No.50/ 20 17-Customs dated 30.06.2017 as

amended.



the paste form stitched in underwear worn by the passenger and wrapped in

adhesive tape as capsules inserted in rectum ofthe passenger, are goods prohibited

in nature. Hence, I am of the view that the gold recovered from the passenger

would be liable to absolute conliscation. The passenger in his statement dated

2O.O9.2O2O stated that the gold carried in underwear and in rectum in the form of
paste was carried by him from Dubai and that it was given to him by Mr. Ahmed

who had offered him Rs. 5O,O00/- for carrying the gold into India. Further, Mr.

Ahmed had informed him that on his arrival at Ahmedabad Airport, some person

would recognize and contact him for taking delivery of the said gold. He further
admitted that he was aware that import of gold was a punishable offence under

Customs Act, 1962 and he had brought the gold in the paste form stitched in

underwear and as capsules inserted in rectum to evade payment of Customs Duty.

In the instant case, I am therefore, not inclined to use my discretion to give an

option to redeem the gold on payment of redemption fine, as envisaged under

Section 125 of the Act.

16. Hence, it is proved beyond doubt that by the above-described acts of

contravention and commission of offences by the passenger, the 24-kt gold bar

piece totally u,eighing 1342.4OO grams having purity 999.0 derived from the

1566.500 grams of semi solid (paste form) substance consisting of Gold and

Turpentine Mix having Market value of Rs. 7O,19,41Ol- (Seventy Lakhs

Nlneteen Thousand Four Hundred and Ten onlyf and Tariff Value of Rs.

6o,70,4671- (Rupees Sixty Lakhs Seventy Thousand f,'our Hundred and Sixty

Seven only), recovered from Mr. Theim Hussein Ismal and seized vide Seizure

Order under Panchnama proceedings both dated 75.1O.2O2O is liable for

confiscation under the provisions of Section 111(d), (i), (1) and(m) of the Customs

Act, 1962 and I hold accordingly.

17, Further, the maroon underwear and plastic wrappers used as packing

material to pack/cover and carry the gold by way of concealment in the form

of semi solid paste by stitching it in underwear and inside rectum of the

passenger is also liable for confiscation under the provisions of Section 119 of the

Customs Act 1962 and I hold accordingly.

18, Given the facts of the present case before me, the goid that was carried and

attempted to be removed undeclared to the Customs by the passenger, by way of

concealing it ingeniously by stitching it in underwear and inside the rectum is thus
prohibited in nature and is liable to be confiscated absolutely. I therefore hold that

tlae 24 kt gold bar piece totally weighing 1342.4OO grams having purity 999.0

derived from the 1566.500 grams of semi solid paste like substance consisting of

Gold and Turpentine Mk, recovered and seized vide Seizure order under
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panchnama proceedings both dated 15.10.2020 is liable for absolute confiscation

under Section 111(d), (i), (1) & (m) of the Act.

19. I lind that Mr. Thein Hussein Ismal has involved himself and abetted the

smuggling of said impugned gold which was carried by him and attempted to be

removed illicitly by way of concealing the 1566.500 grams of semi solid paste like

substance consisting of Gold and Turpentine Mix by stitching it in his underwear

and in his rectum. He had further agreed that he travelled with concealed

1566.500 grams of semi solid substance consisting of Gold and Turpentine Mix

hidden on his body and within the body from Dubai to Ahmedabad. He has also

accepted and admitted the facts in his statement recorded and in the panchnama

proceedings. Despite his knowledge and belief that the gold carried by him has to

be declared to the Customs and its import in the above discussed way is an offence

under the Customs iaw, the Passenger had attempted to remove 1566.500 grams

of semi solid substance consisting of Gold and Turpentine Mix by not declaring the

same and tried to exit the Airport by opting for green channel clearance. The

passenger has admitted in his statement dated 15.lO.2O2O that the gold was not

purchased by him and that the gold was given to him by one Mr. Ahmed who met

him in Dubai and offered him Rs. 50,000/- to carry gold into India and the same

would be collected from him by a person on exiting SVPI Airport. Thus, it is clear

that the passenger has concerned himself with carrying, removing, keeping,

concealing and dealing with the smuggled gold which he knows very well and has

reason to believe that the same are iiable for confiscation under Section 111 of the

Customs Act, 7962. Therefore, I find that the passenger by his above-described

deliberate act of abetting the smuggling and knowingly concerning himself with

carrying, removing, keeping concealing and dealing with the impugned gold is liable

for penal action under Section 112(a) and (b) of the Customs Act,l962 and I hold

accordingly.

20, Accordingly, I pass the following Order.

ORDER

I order absolute confiscation of the 24-kt. gold bar piece totally rveighing

1342.4OO grams with a purity of 999.0 derived from the 1566.500 grams of

semi solid paste like substance consisting of Gold and Turpentine Mix,

having Market value of Rs. 7O,19,41Ol- (Seventy Lakhs Nineteen

Thousand Four Hundred and Ten onlyf and Tariff Value of Rs.

6o,70,467 /- (Rupees Sixty Lakhs Seventy Thousand Four Hundred and

Sixty-Seven only), which was recovered and seized vide Seizure order
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11.

under panchnama proceedings both dated 15.10.2020 under the

provisions of Section 11 1(d), (i), (l) and (m) of the Customs Act 1962;

I order absolute confiscation of the packing/ concealing material i. e.,

maroon underwear and plastic v/rappers used for concealing the gold in

semi solid paste form by stitching it in underwear and inside the rectum

of the passenger under Section 119 of the Customs Act, 7962;

I impose a penaltl' ol Rs. 2O,OO,OOO/-(Rupees Twenty Lakhs Onlyf on Mr.

Theim Hussern Ismal under the provisions of Section 112(i) of the Customs

Act 1962.

21. This order is issued without prejudice to any other action that may be taken

against the Noticee/ Noticees or any other person(s) concerned with said goods

under the Customs Act, 1962, or any other law for the time being in force in India.

22. Accordingly, the SCN No.

06.O4.2021 is disposed of.

VIII/ l0-123/SVPIA/O&A/HQ I 2O2O-2t dated

t+.o
(Abilash K. Sreenivasan)

Additional Commissioner

F No VIII/ 10-123/SVPIA lo&,AlHQl2o2o-21
DIN - 2022037 I MNOOOO99gCOS

Date: 14/O312022

Bg Speed Post AD

To:-
Mr. Theim Huseln Ismal
s/o Ismail Musa Theim
Thari Pado, Bandar Road,
Salaya, Devbhumi, Dwarka-361310.

Copy to:-

1) The Commissioner of Customs, Ahmedabad.

2) The Deputy Commissioner of Customs(AIU), SVPIA, Ahmedabad

3) The Deputy Commissioner of Customs (Task Force), Ahmedabad

a) The Assistant Commissioner of Customs, SVPIA, Ahmedabad

5) The System In-Charge, Customs, HQ., Ahmedabad for uploading on the

official web-site i.e. h ttp: / / www. ah meda bad c u stom s. gov. in

6) Guard File

3. >-/-....-
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